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RECENT IMPORTANT DECISIONS 391 

impossible. It would seem, that since the injunction against the company 
was inadequate to give relief, that the court had the power, under general 
equitable principles, to grant a new injunction against the real offenders. 

Marriage — Breach of Promise — When Justified. — Parties contracted to 
marry, the woman at the time being affected with tuberculosis. Later the 
intended husband refused to carry out the contract. In an action for breach 
of promise, held, that such a contract could not be enforced, it being con- 
sidered contrary to public policy and the interest of society. Grover v. Zook 
(1906), — Wash. — , 87 Pac. Rep. 638. 

After reviewing many of the authorities the Washington court adheres to 
the rule announced in perhaps the larger number of courts, that where from 
any cause, whether existing at the time or arising subsequent to the making 
of the contract, it becomes impossible for either of the parties to carry out 
the functions of the marital relation, the other party is justified in refusing 
to perform the contract and cannot be held liable in damages for its breach. 
Allen v. Baker, 86 N. C. 91; Shackle ford v. Hamilton, 93 Ky. 80; Gulick v. 
Gulick, 41 N. J. Law 13; Gring v. Lerch, 112 Pa. St. 244; Bishop, Marriage 
and Divorce. In some jurisdictions it has been held that where the physical 
incapability existed at the time the contract was entered into, neither party is 
entitled to be released. But upon the theory that the State is a third party to 
every marriage contract and that the interests of society are paramount to 
any rights which either party may have acquired under the contract, the 
Washington court in refusing to award damages said, "We can sanction the 
breaking of a promise and relieve from the terms of a deliberate agreement 
only when the alternative involves results more deplorable." To the same effect 
are Woodworth v. Bennett, 43 N. Y. 273; Ryder v. Ryder, 63 Vt. 158; Miller 
v. Rosier, 31 Mich. 475; Tatum v. Kelley, 25 Ark. 209. Independent of any 
private considerations the sound view of the marriage contract as gathered 
from the authorities, is that when for any reason the parties have become 
unable to carry out the marital relation, courts will refuse to enforce this 
contract just as they would any other contract founded upon a consideration 
contravening public policy. Bowman v. Gonegal, 19 La. Ann. 328; Gulick 
v. Gulick, 41 N. J. Law 13; Macintosh v. Renton, 2 Wash. 121. 

Master and Servant— Prospective Damages for Wrongful Discharge.— 
In August, 1902, defendant (below) employed Boyd as chief engineer and 
general manager of a railroad under construction in China, for a term of five 
years at a salary of $6,000 per year, payable monthly. In June, 1904, Boyd 
was discharged, his salary having been paid up to the first of July. In the 
following August he commenced an action for breach of contract and recov- 
ered prospective damages. The evidence failed to show that Boyd might 
obtain other employment of a similar nature, so the measure of damages 
applied was the probable present value of his salary for the remainder of the 
five years for which he was engaged. American China Development Co. v. 
Boyd (1906), — C. C, N. D., Cal. — , 148 Fed. Rep. 258. 

A servant who has been wrongfully discharged can recover as damages 
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his unpaid wages for the full period of employment. Howard v. Daly, 61 
N. Y. 362. But that he can sue at once and recover damages he might suffer 
after the time of trial has been denied. Sutherland, Damages (1882), Vol. 
2, p. 472. "The doctrine of the American cases limits recovery to actual loss 
up to the time of trial." Wood, First Amer. Ed. of MaynE (1880), 326. 
The leading case to this effect is Gordon v. Brewster (1858), 7 Wis. 355. It 
has been extensively followed : Fowler v. Armour, 24 Ala. 194 ; Rogers v. 
Parham, 8 Ga. 190; Bassett v. French (1895), 31 N. Y. Supp. 667; Mount 
Hope Cemetery Asso. v. Wiedemann (1891), 139 111. 67. The courts assert 
that prospective damages are uncertain and speculative, — wages fluctuate, 
one may have obtained more remunerative employment, or he may die 
or be disabled, "but it is not the law that damages that may be larger 
or smaller because of such contingencies are not recoverable." Cutter 
v. Gillette, 163 Mass. 95. Similar difficulties are met in estimating damages 
for personal injuries, for death of child, or in determining the value of an 
annuity. The possible injustice of the rule of Gordon v. Brewster is sug- 
gested by Penn. Ry. Co. v. Dolan, 6 Ind. App. 109, where Dolan released the 
company from liability for a personal injury in consideration of its promising 
to employ him as long as he was able to work. After four months he was 
discharged but the court allowed him to recover the probable future value 
of his contract. There is a tendency among courts that have not committed 
themselves to take the view adopted by the principal case. Sedgwick, Dam- 
ages, 8th Ed., §666; Forked Deer Pants Co. v. Shipman (1904), 25 Ky. Law. 
Rep. 2299; Curtis v. Lehman (1905), 115 La. 40; Pierce v. Tenn. (1898), 173 
U. S. 1 ; Wilke v. Harrison Bros. Co. (1895), 166 Pa. 202. 

Mechanic's Lien — Consent to Repairs by Owner Implied by Lease. — 
A lessee of certain property owned by the defendant caused certain repairs 
to be made, for which the mechanic who did the work now claims a 
mechanic's lien on the interest of the owner. The statute provides that a 
mechanic's lien may attach only for work done with the consent of the 
owner. The only evidence of such consent in this case was a provision in 
the lease under which the tenant held, to the effect that he would "keep, dur- 
ing the term, * * * all the machinery and boilers in good working order," 
at his own cost. Held, that the covenant required the tenant to make the 
repairs and so was such a consent on the part of the owner to the repairs 
that a mechanic's lien would attach to his interest. Tinsley v. Smith et al. 
(1906), 101 N. Y. Supp. 382. 

There are no cases cited which directly adjudicate the point involved, but 
the court, by analogy and reasoning, brings the facts of this case within 
general principles stated in other cases. Citing Hankinson v. Vantine, 152 
N. Y. 20-29, 46 N. E. 292, 294, the court quotes to the effect that mere agree- 
ment that a tenant may make alterations at his own expense is not sufficient, 
but the owner must expressly consent to the particular alteration or have 
knowledge of the particular object and acquiesce in the means adopted. 
Again, quoting from Rice v. Culver, 172 N. Y. 60, 65; 64 N. E. 761, 762, the 
court says, "There is a distinction between mere passive acquiescence and an 



